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20 MEMORANDUM IN SUPPORT OF 

PRE-APPEAL BRIEF REQUEST FOR REVIEW 

Mail Stop AF 
Commissioner for Patents 
25 P.O.Box 1450 

Alexandria, VA 22313-1450 

Sir: 

30 The present invention and prior art have been summarized in Applicants' 

prior responses. 



STATEMENT OF GROUNDS OF REJECTION TO BE REVIEWED ON APPEAL 

Claims 1 through 1 8 are presently pending in the above-identified patent 
35 application. Claims 1-18 are rejected under 35 U.S.C. §102(e) as being anticipated by 
Spaur et al. (United States Patent Number 6,516,192). 

ARGUMENT 

Independent Claims L 7 and 13 
40 Independent claims 1, 7, and 13 are rejected under 35 U.S.C. §102(e) as 

being anticipated by Spaur et al. Regarding claim 1, the Examiner asserts that Spaur 

1 
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teaches measuring data transfer rates of the two-way communication line and of the one- 
way communication line (col. 4, lines 41-54; col. 5, lines 60-65). In the Response to 
Arguments Section of the final Office Action, the Examiner asserts that Spaur teaches 
bandwidth (data transfer rate measurement), and that "the weighting vector is 
5 mathematically combined or otherwise utilized with the channel parameter value to 
calculate a suitability sub-value for the bandwidth parameter." The Examiner further 
asserts that Applicant teaches in the specification (page 9, 3 rd -4 th paragraphs) that "the 
data transfer rate is judged by estimated total time (including latency/jitter) taken to 
transfer required data." 

10 Applicants note that Spaur utilizes the bandwidth specified for a network 

channel to determine the link selection. (See, FIG. 3 and col. 11, lines 22-34.) The 
bandwidths of 14.4 kbps and 28.8 kbps are standard bandwidth rates of network channels, 
as would be apparent to a person of ordinary skill in the art. Applicants also note that 
bandwidth parameters that are specified and not measured are conventionally utilized in 

15 the art. 

Regarding the Examiner's noting that the "weighting vector is 

mathematically combined or otherwise utilized with the channel parameter value to 

calculate a suitability sub-value for the bandwidth parameter," Applicants note that Spaur 

is teaching that values are calculated, not measured. 

20 Regarding the Examiner's comments on page 9 of the present 

specification, Applicants note that the present disclosure teaches that 

a data transfer rate is judged by estimating total time taken 
to transfer required data. MPU 14 determines the total time taken to 
transfer the required data over the communication line, which is presently 

25 used for data transfer and also requests the server 20 to transfer the 

required data over the other communication line, which is not presently 
used for data transfer, to determine the total transfer time of the required 
data over the other communication line. 

The total transfer time is determined by adding transfer 

30 latency which is a time lag between the sending of a request to the server 

20 for data transfer and the time the required data begins to be received by 
the client 10. The transfer time taken to transfer the whole of the required 
data is determined by the transfer rate and the volume or size of the 
required data. The transfer rate is determined by the data transfer volume 

35 received within a given measurement time after the beginning of reception 

of the required data. 

2 
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(Page 9, 3 rd -4 th paragraphs; emphasis added.) 
Applicants note that, while the measurement of a data transfer rate may include 
components such as latency and jitter, a determination of latency and/or jitter cannot be 
considered a determination of a data transfer rate, as would be apparent to a person of 
5 ordinary skill in the art. 

Thus, Spaur suggests measuring other network parameters, "such as 
packet loss, latency and/or jitter" (col. 11, lines 36-37; see, also, col. 10, lines 7-10, and 
col. 4, lines 42-47), but does not disclose or suggest measuring the bandwidth (data 
transfer rate) of a network channel Independent claims 1, 7, and 13 require measuring 
10 data transfer rates of the two-way communication line and of the one-way 
communication line; and selecting one from the two-way communication line and the 
one-way communication line on the basis of the measured data transfer rates. 

Thus, Spaur et al. do not disclose or suggest measuring data transfer rates 
of the two-way communication line and of the one-way communication line; and 
1 5 selecting one from the two-way communication line and the one-way communication line 
on the basis of the measured data transfer rates, as required by independent claims 1, 7, 
and 13. 

Claims 2,3,8, 9. 14 and IS 

Claims 2, 3, 8, 9, 14 and 15 are rejected under 35 U.S.C. §102(e) as being 
20 anticipated by Spaur et al. Regarding claim 2, the Examiner asserts that Spaur discloses 
means for determining total time taken to transfer required data over the communication 
line presently used for data transfer and for determining total time taken to transfer the 
required data over the communication line not presently used for data transfer (col. 10, 
lines 15-40; col. 12, lines 24-37). 
25 As noted above, the present disclosure teaches that "the total transfer time 

is determined by adding transfer latency which is a time lag between the sending of a 
request to the server 20 for data transfer and the time the required data begins to be 
received by the client 10." Applicants could find no disclosure or suggestion by Spaur of 
a total transfer time, as defined in the present disclosure. Claims 2, 3, 8, 9, 14, and 15 
30 require determining or measuring total time taken to transfer required data over the 
communication line presently used for data transfer and determining or measuring total 
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time taken to transfer the required data over the communication line not presently used 
for data transfer. 

Thus, Spaur et al. do not disclose or suggest determining or measuring 
total time taken to transfer required data over the communication line presently used for 
5 data transfer and determining or measuring total time taken to transfer the required data 
over the communication line not presently used for data transfer, as required by claims 2, 
3,8, 9,14, and 15. 

Claim 17 

Claim 17 are rejected under 35 U.S.C. §102(e) as being anticipated by 
10 Spaur et al. In particular, the Examiner asserts that Spaur discloses requesting the server 
to transfer data over the faster communication line not presently used, in parallel with the 
data transfer over the slower communication line presently used (col. 8, lines 6-63). 

Applicants, however, could find no disclosure or suggestion by Spaur of 
requesting the server to transfer data over the faster communication line not presently 
15 used, in parallel with the data transfer over the slower communication line presently 
used. Claim 17 requires suggest requesting the server to transfer data over the faster 
communication line not presently used, in parallel with the data transfer over the slower 
communication line presently used. 

Thus, Spaur et al. do not disclose or suggest requesting the server to 
20 transfer data over the faster communication line not presently used, in parallel with the 
data transfer over the slower communication line presently used, as required by claim 17. 
The Examiner's attention to this matter is appreciated. 



Respectfully submitted, 

25 fCtu' elf /A^_ 

Date: May 12, 2006 Kevin M. Mason 

Attorney for Applicants 
Reg. No. 36,597 

30 Ryan, Mason & Lewis, LLP 

1300 Post Road, Suite 205 
Fairfield, CT 06824 
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